N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NEW MEXI CO

UNI TED STATES OF AMERI CA

et al.,
Plaintiffs,
- VS_
STATE OF NEW MEXI CO COW SSI ONER 01cv00072- BDB- ACE
OF PUBLI C LANDS, et al., ZUNI RI VER
BASI N
Def endant s.

MOTI ON FOR LEAVE TO TAKE DEPOSI TI ON

Def endant John A. Yates noves for |eave to take the
deposition of Jack McCaw, and as grounds woul d show the Court
the foll ow ng:

1. The Special Master in her Procedural and Scheduling
Order (215), page 4, paragraph D, ordered that

“D. Discovery

“No di scovery proceedings shall be initiated at this
time.”

2. Jack McCaw is the fornmer |and manager for Movant and
Yat es Petrol eum Cor porati on, and, as Myvant is infornmed and
bel i eves, has substantial know edge of the property known as
At arque Ranch which is owned by Defendant Yates (with others
to be joined herein;)

3. The water rights of Atarque Ranch will be
adj udi cat ed herein.

4. M. MCaw is 88 years old and is reported to counsel
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to be “physically frail” but to have full nental facilities.

5. M. MCaw lives in a nursing honme in Artesia, New
Mexico, with his wife, an Alzheimer’s victim and he cannot
travel .

6. In 1995, M. MCaw filed a number of Declarations of
Owner of both surface and underground water rights with
respect to the Atarque Ranch, some or all of which will form
the basis or part of the basis for sone or all of the water
ri ghts of Movant at Atarque Ranch.

7. M. MCaw has a substantial body of know edge
respecting Atarque Ranch and its history.

8. It is essential for the Movant’'s case herein to
preserve M. MCaw s know edge and testinony.

WHEREFORE, John A. Yates noves for nodification of the
Procedural and Scheduling Order (215) so as to permt the
taking of the deposition of Jack McCaw for the purpose of
preserving his testinmony and for the purpose of discovery.
The United States, the State of New Mexico, the Zuni |ndian
Tri be and the Navajo Nation have no objection to the granting
of this notion.

PETER B. SHOENFELD, P. A
P. O Box 2421

Santa Fe, New Mexico 87504-2421
(505) 982-3566; FAX: (505) 982-5520



By:

Attorney for John A. Yates

CERTI FI CATE OF SERVI CE

| served a copy of the foregoing notion (which is
relevant only to the determ nation of the rights of the Mvant
and the plaintiffs, this 3d day of Septenber, 2003, by enmail

and by first class mail upon the follow ng:

Edward C. Bagl ey, Esg.

ebagl ey@eo. state. nm us

O fice of the State Engi neer
P. O. Box 25102

Santa Fe, New Mexico 87504-5102

Charles C. O Connell, Esq.

United States Departnment of Justice

| ndi an Resources Section

Post Office Box 44378, L' Enfant Plaza Station
Washi ngton, DC 20026-4378

Jane Marx, Esq.

j anemar x@art hl i nk. net

3800 Rio Grande Boul evard, N. W
PMB 167

Al buquer que, New Mexi co 87107

Stanley M Pol |l ack, Esq.

spol | ack@avaj 0. org

Navaj o Nati on Department of Justice
P. O. Box 2010

W ndow Rock, Arizona 86515-2010
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Attorney for John A. Yates



