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COMMENTSOF DEFENDANTSRICHARD DAVISMALLERY ET AL.
TO THE ORDER TO SHOW CAUSE

In accordance with the Speciad Master’s request in the Order to Show Cause filed with
the Court on July 26, 2005, Defendant Richard Davis Mdlery, Western New Mexico Water
Preservation Association (“WNMWPA”), appreciates the opportunity to comment on the Specid
Mager’s Order relating to the treatment of domestic wells as a potential globa or sysemwide
issue.

COMMENTS

The Zuni basin is unique in tha domedic wels ae miles apat, have no hydraulic
connection to one another, and serve multiple purposes for the rurd resdents who use them.
These purposes can include stock watering, growing of @rden and landscaping, and related rural

uses.



New Mexico datutes authorize al domestic well users a right to receive a domestic well
permit sufficient to irrigate not more than one acre of noncommercia trees or garden. N.M.SA.
1978, 872-12-1 et seq. In generd in New Mexico, this has resulted in a diversonary right of
three acre feet per annum (afa).

The State Engineer’s attempt to offer an across the board permit of .7 afa for domestic
wells is an attempt to utilize this Court to do what the New Mexico legidature has refused to
authorize them to do—deny permits for an amount sufficient to irrigate one acre of nork
commercid trees or garden.

The cost of requiring every single domestic well user to litigate the scope of his or her
individud permit and prove beneficia use through the testimony of expert witnesses would be
prohibitive to them and would ddlay the adjudication for no valid policy reason. There would be,
a a minimum, over 250 hearings for the members of the association done. In the Zuni Basn,
there is no demongrable scarcity, these wells are digant from one another, there are no wdl
interference issues, and the wells are essantid to the livdihood of the individud wel users.
Furthermore, the OSE had no problem sdecting an across the board number they viewed as
aufficient to obtain their policy gods of adminidretive limitation of diversons from domedtic
wells.  For this reason, there is no reason that the specific number could not be litigated as a
globa issue before the Court to determine whether the OSE has the legd right to impose such a
limitation.

CONCLUSION

Defendant Richard Davis Mdlery, on behdf of al members of the Western New Mexico

Water Preservation Association, gppreciates the opportunity to comment on the questions posed

in the Special Master’s Order to Show Cause.
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CERTIFICATE OF MAILING

In accordance with the ingructions of the Speciad Madter, the foregoing Comments on the
Proposed Scheduling Order are being served on the Specid Madter at Post Office Box 2384,
Santa Fe, NM  87504-2384. These Comments are adso being filed of record, but not served upon

any other party.
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