IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

UNITED STATES OF AMERICA, (J[ Ly i f_
and N N N N
STATE OF NEW MEXICO, ex rel.
STATE ENGINEER,
Plaintiffs,
. . - . - P e .- - . r WQS . .
And CIV No. 01 0072 BB/ \WIF-ACE
ZUNI INDIAN TRIBE AND NAVAJO NATION,
ZUNI RIVER BASIN

Plaintiffs-in-Intervention
V.
A & R Productions, ef al.,

Defendants.

STATE OF NEW MEXICO’S RESPONSE TO ORDER TO SHOW CAUSE

The State of New Mexico on the Relation of the State Engineer (“State”) hereby
responds to the Special Master’s Order to Show Cause and Notice of Hearing re: Stream
System-Wide Issues (Docket No. 370) (“Show Cause Order™. = =~ + *+ »

The State is in agreement with the comments made by the United States in its
Response to Order to Show Cause. In particular, the State agrees that initiating such a
proceeding at this point in the adjudication would be a very inefficient use of the
resources of the parties and the Court, that the suggestion by the Special Master that the
initial settlement offer the State and the United States propose to make to domestic well

owners “appears to conflict with the statute” is not well founded, and that a stream



system-wide proceeding to quantify domestic well rights will impede rather than promote
the efficient and expeditious resolution of this adjudication. e

By way of a series of procedural and scheduling orders dating back to 2003, the
Special Master has set this adjudication along a path of hydrographic survey work and the
adjudication of individual water right claims on a subfile basis. January 5, 2005
Procedural and Scheduling Order for the Adjudication of Water Right Claims in Sub-
Areas 4 and 8 of the Zuni River Stream Systemn (No. 355); April 5, 2004 Procedural and
Scheduling Order for Federal and Indian Water Right Claims (No. 323); July 21, 2003
Procedural and Scheduling Order (No. 215); June 24, 2003 Interim Procedural Order
Requiring All Water Rights Claimants to Update Their Water Rights Files With the State
Engineer (No. 208). Substantial work along the lines required by those orders has
already been done: large amounts of field swork have ‘been cempleted, hydrogrephic -
surveys have been filed, and Consent Orders for sub-areas 4 and 8 have been prepared
and are ready to be served. The Show Cause Order now suggests that this process should
halt, and the adjudication should change course to address instead “the quantification of
domestic well rights . . . in a stream system-wide proceeding.” Show Cause Order at 3.
Such a change will result in delay; the data accumulated and processed to date will
become increasingly stale. The resources of the Court and the parties would be much
better spent completing the work originally ordered by the Special Master.

The Special Master notes that “[t]he State and the United States have agreed that
the amount of water to be offered for each domestic well owner should be 0.7 acre-feet
per annum, Or an a;rnoiliit‘cquivalcnt to beneficial use, whichever is ﬁigher;” and g'o.ééudh

to observe that “[w]ithout commenting on the merits of any potential challenge, 1 note



that on its face, this offer appears to conflict with the statute . ..” Show Cause Order at 2.
This statement is not well founded. Nothing in the New Mexico’s domestic well statute
is at odds with an initial offer of beneficial use up to 0.7 acre-feet per annum. § 72-12-
1.1 NMSA 1978.

Additionally, a substantial number of domestic well rights in the Zuni River
stream system were developed from pre-basin wells, and any rational regarding
quantification relating to the statute would of course be inapposite to those.

More to the point, however, in terms ‘of the adjudication’ of those ‘domesti¢ well
rights, it is well established that a permit is not a water right. Hanson v. Turney, 136 NM
1,94 P.3d 1 (Ct. App. 2004). The Constitution of the State of New Mexico requires that
beneficial use, not a permit, define the quantity of a water right. See N.M. Const. Art. 16,
§ 3.

The notion that the quantity of beneficial use associated with a domestic well is
typically on the order of 0.7 acre-feet per annum or substantially less is well supported by
a variety of sources. On October 4, 1999, in the Aamodt adjudication lawsuit, the Court,
entered its order approving a settlement on the basis of a maximum quantification of 0.7
acre-feet per annum for domestic wells. New Mexico ex rel. State Engineer v. Aamodt,
et al., 6écv6639 (b.N.M.-) tOctobcr 4, 1999 E)rder re Adopnng .:Plosl;-é,? Welll Sertl;n.z.e.rlzt
Agreement). In that same adjudication, on April 25, 2005, the State filed its Water
Master Report, which included meter reading for hundreds of domestic wells which
indicated an average use of 0.3 acre-feet per annum. Aamodt, 66cv6639 (April 25, 2005
Notice of Filing 2004 Report of Post Moratorium Wells Water Master). On December 1,

1988, in the Red River adjudication, the Court, in identifying certain water uses which it



deemed de minimus, and which were to be excluded from the subject matter jurisdiction
of that adjudication lawsuit, included domestic wells which it characterized as “diverting

a maximum of 0.50 acre-feet per annum.” New Mexico ex rel. State Engineer v.

Molycorp. Inc., et al., cv9780 (D.N.M.) (December 1, 1988 Order re Adopting Post-82
Well Settlement Agreement) (attached hereto as Exhibit A).

Further, the 0.7 acre-feet quantification is the United States’ and the State’s initial
offer. Another way to state this would be to say that the offer simply includes a “cap” of
0.7 acre-feet per annum, and that this represents the most the United States and the State
will accept in terms of an adjudicated quantity for a domestic well without any actual
proof of beneficial use. This is not equivalent to limiting the amount that can be put to
beneficial use, as the Special Master suggests on page 2, paragraph 2 of the Show Cause
Order; rather, the Plaintiffs are just limiting the amount they are willing to recognize in
their initial settlement _ot:fers for an adjudicated right without P;oc:f of Ilaen'eﬁcia{ use.
Any claimant has the right then to come back with actual evidence of greater beneficial
use if more than 0.7 acre-feet per annum is being used. In fact, the procedures described
in the Special Master’s January 5, 2005 Procedural and Scheduling Order provides for a
fairly streamlined consultation process for doing just that.

The Special Master also suggests that Mullane notice would be appropriate to join

domestic well owners to the lawsuit. Show Cause Order at 3 (citing Mullane v. Central

Hanover Bank & Trust Co., et al., 339 U.S. 306 (1950)). This approach would be at odds

with the notice provisions required by the Special Master's January 5, 2005 Procedural

and Scheduling Order. The State believes the Court should not normally adjudicate the



amount of a claimant’s water right until that claimant is joined and served in the usual

way under Rule 4 of the Federal Rules of Civil Procedure.

Respectfully submitted this 18th day of August, 2005.

COUNSEL FOR THE STATE OF NEW
MEXICO EX REL. STATE ENGINEER:

EDWARD C. BAGLEY
Office of the State Engineer

Litigation and Adjudication Program
P.O. Box 25102

Santa Fe, NM 87504
(505) 827-6150




IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT QF NEW MEXICO el i,_ R T

B RRROTRRE S §1 v
STATE OF NEW MEXICO, ex rel. S80EC-1 PH 2: 38
S5.E. REYNOLDS, State Engineer, and

THE UNITED STATES OF AMERICA, _ i
q? ul’::‘{:,:_:.r,}:.rr.f.fi'L: B

Plaintiffs, No. CIV-’?‘Q‘S-&—SCSM']T"‘ £

~VS- RED RIVER ADJUDICATION

MOLYCORP, INC., et al.,

E?TERED ON DOCKET

L A N L )

Defendants.

ORDER

This matter having come before the court on the Joint Motion
to exclude water users that are de minimis filed by the
plaintiffs State of New Mexico and United States of America on
Novermber 13,1988, the court having considered it, finds:

1. The water users described below are de minimis, are not
necessary for a comprehensive stream adjudication, and should be
excluded from the subject matter jurisdiction of this
adjudication suit.

(a) Domestic well uses, with purposes 1limited to
indoor, single household, drinking, and sanitary uses, with a
closed conduit system for conveying the water from the well to
the place of use and returning the effluent underground and
diverting a maximum 0.50 acre-feet per annum and causing a
maximum consumptive use of 0.10 acre-feet per annum.

(b) TIrrigation from a well of not more than 1,300

square-feet of land and diverting a maximum of 0.07 acre-feet per

EXHIBIT- A

12-1-EY



year and causing a maximum consumptive use of 0.04 acre-feet per
year.

(c) Livestock watering use from a metal storage tank
supplied by a well diverting a maximum of 0.25 acre-feet per year
and causing a maximum consumptive use of 0.25 acre-feet per year.

(d) Any or all of the above uses combined, provided
that the total diversion for all uses does not exceed 0.82
acre-feet per year and the resulting consumptive use does not
exceed 0.39 acre-feet per year for all uses.

(2) The exclusion of these water uses that are de minimis
from the subject matter jurisdiction in this adjudication suit
will not materially affect the rights of the existing parties,
and will further the purpose of Fed.R.Civ.P. 19 by improving the
court's ability to provide complete relief to the parties to this
suit.

IT IS THEREFORE ORDERED that those water uses described
above are de minimis and need not be adjudicated in this case.

IT IS FURTHER ORDERED that these de minimus water uses
described above are exempt from priority call by any water right
adjudicated in this suite, unless and until there is clear and
convincing evidence showing that such uses adversely affect

senior water rights.
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CHIEF @ISTRICT JUDGY

Recommended for Adoption:

e o A

Special Master

-
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Certificate of Service

I certify that on this 18th day of August, 2005, a true and correct copy of the
foregoing pleading was mailed by first class mail to the attached list of counsel of record
and pgerSe parties:




Charnas, Stephen, Esq.

Sutin, Thayer & Browne PC
P.O. Box 1945

Albuquerque, NM ~87103-1945

Stripp, William G., Esq.
P.O. Box 159
Ramah, NM 87321

Gardner, David R., Esq.
P.O. Box 62
Bernahllo, NM 87004

Stanley Pollack/Bidtah Becker
Navajo Nation Dept. of Justice
P.O. Box 2010

Window Rock, AZ 86515-2010

Williams, Pamela, Esq.
Division of Indian Affairs
1849 C St., N.W., Rm 6456
Washington, DC 20240

Lebeck, David R., Pro Se
Lebeck, Albert O., Pro Se
P.O. Drawer 38

Gallup, NM 87305

Cassutt, Kenneth J., Esq.
530-B Harkle Road
Santa Fe, NM 87505

Gehlert, David W., Esq.
USDOJ-ENRD

999 18™ St,, Suite 945
Denver, Colorado 80202

Gabin, Special Master Vickie L.
[J.S. District Court - DCNM
P.O. Box 2384 _

Sante Fe, NM  87504-2384

DePauli, Louis E., Pro Se
1610 Redrock Drive
Gallup, NM 87031

Ionta, Robert W., Esq.
McKim, Head & Ionta
P.O. Box 1059

‘Gallup, NM 87305

Haas, James E., Esq.
Losee, Carson & Haas P.A.
Box 1720

Artesia, NM 88211

Joca, Mary Ann, Esq.

U.S. DOA, Off. of Gen. Counsel
P.O. Box 586

Albuquerque, NM 87103

Mark Smith, Thomas Qutler,
Jocelyn Drennan, Deborah, et al.
P.O. Box 1888

Albuquerque, NM 87103

Drullinger, Sandra S., Pro Se
818 E. Maple St.
Hoopeston, IL 60942

McBride, Gerlad F., Pro Se
McBride, Myrrl W., Pro Se
2725 Aliso Dr., N.E.
Albuquerque, NM 87110

Shoenfeld, Peter B., Esq.
P.O. Box 2421
Sante Fe, NM  87504-2421

Sunny J.Nixon, Mark Adams

Rodey Dickason Sloan Akin & Robb
P.O. Box 1357

Santa Fe NM 87504-1357

Boynton, Bruce, Esq.

Boynton, Simms-West Law Office
P.O. Box 1239

Grants, NM 87020

Beardsley, Ann Hambleton, Pro Se

127 Orchard Drive
Central, UT 84722

.. 755 Parfet Sg., Suife 151

Shadle, Stephen P., Esq.
Westover, Shadle, Carter & Walsma
2260 S. Fourth Ave., #2000

«Yuma, AZ 85364 . .

Dahl, Jeffrey A., Esq.

Lamb, Metzgar, Lines & Dahl, PA
P.O. Box 987

Albuquerque, NM 87103

Marx, Jane, Esq.
2825 Candelaria Road NW
Albuquerque, NM 87107

Greg Mehojah

DOI, Office of the Solicitor

505 Marquette Ave NW Ste 1800
Albuquerque, NM 87102

Gugliotta, Kimberly J., Pro Se
158 W. William Casey St.

_ ICQro_na, AZ. 8564ll_.

Bunch, Steven L., Esq.

N. M. Highway & Trans. Dept.
P.O. Box 1149

Santa Fe, NM 87504- 1149

Stephen Hughes/Michael Thomas
N.M. State Land Office

P.O. Box 1148

Sante Fe, NM  87504-1148

Sanchez, Dorothy C., Esq.
1011 4* Street, N.W.
Albuquerque, NM  87102-2132

Fahmy, Peter, Esq.
Office of Regional Solicitor

Lakewood, CO 80215

Brodrick. Ted, Pro Se
P.O.Box 219
Ramah, NM 87321



Clara M. Mercer
1017 S. 10" Avenue
Yuma, AZ 85364

Weldon, John B., Lewis, M.
Byron, McGinnis, Mark A,

2850 East Camelback Rd, Ste. 200
Phoenix, AZ 85016

Christina Bruff DuMars, Charles
T. DuMars, Tanya L. Scott

201 Third St. NW, Suite 1370
Albuquerque, NM 87102

Cullen Hallmark, Esq.
Garber & Hallmark
P.O. Box 850

Santa Fe, NM 87504

William J. Cooksey

Dubois, Cooksey & BischofT, P.A.
2020 Fourth Street, N.W,
Albuquerque, NM 87102

Edward Bagley, Gregory Ridgley,
OfY. of State Eng, Legal Services
P.O. Box 25102

Sante Fe, NM 87504-5102

Nelson, Stephen R., Esq.
Johnson & Nelson, P.C.

P.O. Box 25547

Albuquerque, NM 87125-5547

Susan C. Kery, Esq.
Sheehan, Sheehan & Stelzner
P.O. Box 271

‘Albuquerque, NM 87103

Richard W. Bowser, Pro Se
Joan D. Bowser, Pro Se

#5, Hawk Ridge Road
Moriarty, NM 87035

John W, Utton

Sheehan, Sheehan & Stelzner, PA
P.O. Box 271

Albuquerque, NM 87103

Shaw, Mark H., Esq.
9700 Entrada P1. NW
Albuquerque, NM  87114-3776

David Candelaria, Pro Se
12,000 Ice Caves Rd.
Grants, NM 87020

Jay F. Stein, James C. Brockmann
Stein & Brockmann, P.A.
P.O. Box 5250

Santa Fe, NM 87502-5250

Cheryl Duty, Pro Se
HC61 Box 788
Ramah, NM 87321
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